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Topic of the month 

We are pleased to present the latest edition of the ILLN Newsletter. This issue focuses on
bonus policies, examining how employers structure, implement and modify bonus and
other variable remuneration schemes, and the extent to which such payments are
discretionary or give rise to enforceable entitlements, as applied across selected EU
member states, Switzerland and the UK. While the legal frameworks, the weight given to
discretion clauses and the consequences of withholding or altering bonuses vary
considerably between jurisdictions, a common thread runs through each contribution: the
need to strike a proportionate balance between the employer's legitimate interest in
flexible, performance-linked reward structures and the employee's right not to be denied
payments that have, in substance, become part of the agreed terms of employment.

This cross-jurisdictional overview highlights both shared principles and key differences in
how bonus policies are regulated and enforced across Europe.

Featured ILLN Member states 

B ONUS POLICIES IN SELECTED EUROPEAN
UNION MEMBER STATES AND IN SWITZERLAND 
AND IN  THE UK 

illn.eu 

illn.eu 

https://www.illn.eu/
https://www.illn.eu/


Member state 

AUSTRIA __ 

BONUS POLICIES IN SELECTED EU MEMBER STATES & IN THE SWISS & THE UK 

WOLFGANG KINNER 
Kinner Korenjak   

kinner@kinner-korenjak.law 

1. No bonus statute – but a dense web of rules

Austrian statutory law contains no provisions dealing specifically with bonuses. What international readers should know first is a national
peculiarity: the "13th and 14th monthly salary" (holiday and Christmas pay) that virtually every Austrian employee receives is neither a bonus nor
a statutory entitlement – it is mandated by the collective bargaining agreements covering almost the entire workforce. Genuine performance
bonuses sit on top of these special payments and are governed by general contract law, shaped by an extensive body of Supreme Court case
law that has grown remarkably employee-friendly.

2. How informal practice becomes binding

A bonus paid repeatedly and without qualification can ripen into a binding contractual entitlement by way of established company practice
(betriebliche Übung). In addition, the employment-law principle of equal treatment prohibits the employer from arbitrarily excluding individual
employees from benefits granted to the workforce at large. Employers therefore rely on voluntariness reservations (Freiwilligkeitsvorbehalte),
which prevent an entitlement for the future from arising, and revocation reservations (Widerrufsvorbehalte), which permit withdrawal of a benefit
already granted. Both are recognised but must be transparent – surprising or grossly disadvantageous clauses in standard terms are struck
down – and must not be exercised abusively.

3. Discretionary and target-based bonuses

Labelling a bonus "discretionary" does not create a law-free zone. Under settled case law, the exercise of discretion is reviewed against the
yardstick of equity (billiges Ermessen): the employer must apply comprehensible, objective criteria. Target-based schemes carry a further trap:
where the employer culpably fails to agree or set targets in time, the courts do not let the bonus lapse – they tend to award it on the assumption
that the targets would have been achieved. Unilateral target setting, where reserved, must be timely, realistic and equitable.

4. Termination scenarios and cut-off clauses

The most litigated question is what happens to the bonus when the employment ends mid-cycle. Cut-off clauses (Stichtagsklauseln) making
payment conditional upon unterminated employment at the payout date have repeatedly been invalidated as grossly disadvantageous, at least
where the bonus remunerates performance already rendered; in that case, departing employees are entitled to a pro-rata amount. Genuine
retention payments detached from performance allow more room, but the drafting must make that character unmistakable. For the collectively
agreed special payments, pro-rata entitlements upon termination follow from the applicable collective agreement itself.

5. Regulated pay and the transparency wave

In the financial sector, the European remuneration framework adds a further layer: the bonus cap, mandatory deferral and malus and clawback
mechanisms apply to identified staff of banks and investment firms. Beyond that, the EU Pay Transparency Directive will reshape bonus
governance for all employers, since variable components form part of "pay". The Austrian implementation, due by 7 June 2026, has not yet been
completed, and no draft statute has been published; until national implementation, employers are not yet bound by the directive's reporting and
information duties. Once transposed, pay-setting criteria – including bonus criteria – will have to be objective and gender-neutral, applicants will
be entitled to information on starting pay and questions about pay history will become inadmissible, and gender pay gap reporting will start in
2027 for employers with at least 250 employees.
 
6. Practical takeaways

Employers should draft voluntariness and revocation reservations expressly and administer schemes consistently; document the annual target-
setting process; regulate leaver scenarios within the limits drawn by the Supreme Court; and stress-test bonus criteria now against the coming
transparency regime – arbitrary discretion is on its way out, in litigation and in legislation alike.
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Variable remuneration is a key tool for motivating employees and aligning their performance with business objectives. Many employers use
bonus schemes, KPI programmes and incentive plans to reward individual or company performance. However, under Czech law, the legal
nature of a bonus is often more important than its label. A bonus described as “discretionary” may in certain circumstances become a legally
enforceable entitlement, exposing employers to unexpected financial claims. Careful drafting of bonus policies is therefore essential.

Discretionary vs. entitlement-based bonuses

The starting point is the distinction between discretionary bonuses and entitlement-based bonuses. A discretionary bonus is one whose award
remains subject to a separate decision by the employer. Employees therefore do not acquire an automatic right to payment merely by meeting
certain performance indicators if the employer genuinely retains discretion as to whether the bonus will be awarded. By contrast, where the
employer defines objective and measurable conditions under which a bonus is payable, employees may acquire a legal entitlement to the
bonus once those conditions are met. Czech courts generally focus on the substance of the arrangement rather than its title. Merely stating
that a bonus is “discretionary” will not prevent it from becoming enforceable if the bonus policy is based on the fulfilment of specific criteria.

How bonus schemes can create unintended obligations

Employers frequently seek to maintain flexibility while also providing employees with clear performance incentives. This balance is not always
easy to achieve. Problems often arise where bonus policies contain detailed formulas, fixed KPI thresholds or automatic calculation
mechanisms. If the policy leaves no meaningful discretion to the employer, the bonus may become an entitlement and be payable once the
stated conditions are met. Repeated and consistent bonus practices may also increase the risk of disputes, particularly where the employer’s
actual practice suggests that bonuses are paid automatically once certain conditions are met, despite the scheme being formally described as
discretionary (and even if each payment is formally subject to the employer’s approval).

Equal treatment and transparency considerations

Bonus schemes must comply with the general principles of Czech employment law, including equal treatment and non-discrimination.
Employers should ensure that differences in bonus outcomes can be justified by objective criteria relevant to the work performed or the
applicable performance assessment. In practice, inconsistent application of bonus policies often represents a greater legal risk than the policy
itself. Clear documentation of targets, assessment processes and decision-making criteria may therefore be crucial in defending potential
employee claims. This is becoming particularly important in light of the EU Pay Transparency Directive, which expressly covers variable
components of remuneration, including bonuses, and is bringing increased scrutiny to employers’ remuneration structures and documentation
practices.

Practical drafting recommendations

When implementing bonus policies, employers should first determine whether they intend to create a legally enforceable entitlement or retain
discretion over payment. If flexibility is the objective, the documentation should not only expressly reserve the employer’s discretion but should
also ensure that the substantive mechanics of the scheme preserve genuine discretion rather than making payment automatic once
predefined criteria are met. If bonuses are intended to be entitlement-based, the conditions should be clearly defined to minimise disputes
regarding eligibility and calculation. Regular reviews of bonus schemes are also advisable, particularly where policies have evolved over time
or have been adapted from international group standards.
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In France, bonuses and other variable compensation elements play a central role in remuneration policies, particularly for executives and sales
employees. For employers, the challenge is to reconcile the attractiveness of compensation packages, economic flexibility and legal certainty.

1.A threefold classification

In practice, three categories of variable compensation can be distinguished:
contractual bonuses: (annual performance bonuses, commissions, performance-related bonuses), which constitute an element of salary
incorporated into the employment contract, as well as bonuses resulting from a company practice or a recurring unilateral undertaking by
the employer;
exceptional or discretionary bonuses: (ad hoc bonuses, “one-off” bonuses), which are left to the employer’s discretion;
collective value-sharing schemes: (profit-sharing, employee savings schemes, employee share ownership plans), which are subject to
specific rules under the French Labour Code. These schemes benefit from favourable tax and/or social security treatment. However, they
cannot be used to replace an element of salary.

Where a bonus is contractual, or results from a company practice or a unilateral undertaking by the employer, it is in principle classified as
salary: it is therefore subject to the standard rules applicable to remuneration — prohibition of financial disciplinary penalties and unlawful
deductions, equal treatment and non-discrimination, payment at regular intervals, judicial review in the event of a dispute, inclusion in the basis
for social security contributions and, where applicable, termination payments.

2. The discretionary bonus: a regulated discretion

Where a bonus is genuinely left to the employer’s discretion, the employer may in principle discontinue it or modify its terms from one year to
the next. Even in such circumstances, the employer remains subject to limited judicial review in cases of manifest abuse or discriminatory
treatment. This discretion is also strictly regulated by case law:

the genuinely discretionary nature of the bonus must be clearly and unambiguously stated in the contractual documents;
the employer may not exercise this discretion arbitrarily, in a discriminatory manner or in bad faith;
where a bonus has been paid consistently, generally and at a fixed amount over several years, it may be reclassified as a company
practice, thereby creating an obligation to pay it in the future, unless the employer duly terminates such practice (with a sufficient notice
period and information being provided to employee representatives and the employees concerned).

3. Bonuses based on objectives

To be valid, variable compensation clauses must be based on objective, precise and verifiable criteria that do not depend solely on the
employer’s discretion. Objectives must be set for a given period and communicated to the employee in advance. They must be achievable and
achievable.

In practice, employers often combine:
individual targets (performance, achievement of KPIs, sales results);
collective targets (team or entity performance, overall financial indicators).

The employer may unilaterally set the objectives where the employment contract provides it. Otherwise, the objectives are set with the
employee’s agreement, which may lead to deadlock in the event of disagreement.

In the event of a disagreement or litigation, the employment courts may themselves determine the amount of the bonus due where the criteria
are inapplicable, too vague or were not communicated in a timely manner.

4. Changes to the bonus policy during the financial year

Once objectives have been set and communicated to the employee, the employer may not, in principle, unilaterally modify them during the
relevant period without the employee’s agreement. Similarly, any substantial modification to a contractual bonus — a reduction in the amount
or a change in the allocation criteria — constitutes a modification of the employment contract requiring the employee’s prior and express
consent, which the employee is free to refuse.

5. The principle of equal treatment

The allocation of bonuses must comply with the principle of “equal pay for equal work”. Any difference in treatment between employees placed
in an identical situation must be based on objective, relevant and verifiable reasons (seniority, experience, qualifications, individual
performance). Failing this, the employee who has suffered the disadvantage may seek payment of the outstanding bonus before the
employment court.

6. The treatment of bonuses upon termination of employment

So-called “continued employment” clauses — which make payment of the bonus conditional upon the employee still being employed on a
specified date (payment date, end of the financial year) — are common and have been accepted by the courts. However, they are strictly
analyzed by judges. Such a continued employment condition may not exclude notice periods.

By contrast, a clause making entitlement to the bonus conditional upon the employee remaining employed on a date subsequent to the date
on which the bonus becomes due is not valid. Such a condition would effectively restrict the employee’s freedom to leave the company and
would therefore infringe the employee’s freedom to work.

Where the rules applicable to the bonus contain no provision governing the employee’s departure during the year, the principle is that the
employee cannot automatically claim payment of a bonus calculated pro rata temporis based on the time spent with the company. Case law
considers that entitlement to payment of a bonus on a pro rata temporis basis, where the employee leaves the company before its payment
date, must be provided for by an agreement, the employment contract or a company practice. Failing this, the employee claiming such payment
bears the burden of proving the entitlement.

In other words, the mere fact that the employee worked for part of the reference period is not, in itself, sufficient to give rise to an entitlement to
payment of the bonus on a pro rata temporis basis.

In this context, companies operating in France would be well advised to formalise genuine internal “bonus policies”, consistent with their
employment contracts and collective bargaining agreements, clearly communicated to employees and regularly updated. This approach helps
reduce litigation risks while preserving a degree of flexibility.
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In Germany, employers frequently use bonus schemes to create performance incentives and retain qualified staff within the company in the
long term. The legal assessment is based primarily on the general rules of employment law and on the provisions of collective agreements.

1. Legal Basis

Bonus entitlements may be based on various legal grounds. The starting point is the funda-mental freedom of contract enjoyed by the parties
to the employment contract. The main op-tions include provisions in individual employment agreements, collective agreement provi-sions or
works agreements. The works council’s rights of co-determination extend only to the specific structure of the bonus scheme, the so-called
distribution principles, whilst the deci-sion on its introduction, the funding framework and the corporate objectives pursued by the scheme
remain at the sole discretion of the employer.

2. Specific features of individual contractual agreements

Bonus provisions in employment agreements are of particular practical significance. In this respect, German employment law distinguishes
between target agreements and the unilat-eral setting of targets by the employer. 

A target agreement requires the employer and the employee to set the bonus-relevant tar-gets by mutual consent. Typically, the employment
agreement contains only framework pro-visions on variable remuneration, whilst the specific targets are agreed or set separately at the start of
a bonus period. The employer only fulfils its obligation to conclude a target agreement if it conducts serious negotiations in good time,
proposes realistic and achievable targets, and enables the employee to play an active role in determining and weighting them. In contrast,
where targets are set unilaterally, the bonus-relevant targets are determined by the employer. A prerequisite for this is that the employer has
been validly granted the corre-sponding right to determine the targets. Also, where targets are set unilaterally, they must be appropriately
formulated. In practice, companies often base this on the so-called SMART cri-teria (specific, measurable, achievable, relevant and time-
bound). The employer is also re-sponsible for setting the targets in good time.

3. Legal limits 

However, the contracting parties’ scope for discretion is not unlimited. In employment law practice, bonus clauses are often subject to the
review of standard terms and conditions un-der Sections 305 et seq. of the German Civil Code (BGB), insofar as they are contained in pre-
formulated employment agreement forms. The clauses used must be clear, comprehensible and transparent. Any ambiguities are to the
employer’s detriment.

In the case of target-setting, the employer’s right to determine performance is also subject to the standard of reasonable discretion in
accordance with Section 315(1) of the German Civil Code (BGB). When setting targets, the employer must take appropriate account of all
material circumstances of the individual case as well as the interests of both parties. The exercise of this right is subject to full review by the
labour court on grounds of equity, and the court may, by judgment, replace an unreasonable target with one that is equitable in accordance
with Section 315(3), second sentence, of the German Civil Code (BGB).

By contrast, in the case of a mutually agreed target agreement, the agreed targets are, in principle, subject neither to a review under Section
315 of the BGB nor to a review of content under Section 307(1), first sentence, of the BGB, as the principles governing free agreements on
remuneration apply in this respect. However, the target agreement must also comply with the requirement of transparency. Clauses in the
contract form given by the employer are therefore subject to judicial review under Section 305 et seq. of the German Civil Code (BGB).

In practice, so-called ‘voluntary’ and ‘revocation’ clauses are particularly problematic. A ‘vol-untary’ clause is, in any event, invalid if it reserves
the right for the employer to award a bo-nus ‘at its sole discretion’ and if this is (also) linked to the achievement of personal targets to be met by
the employee. This applies in particular where the employee has already per-formed the work required. A bonus that has already been earned
cannot therefore be with-drawn retrospectively on the basis of a discretionary clause. Similarly, cut-off date clauses which make entitlement to
a bonus that has already been earned contingent upon the em-ployment relationship still being in force at a later date following the end of the
assessment period are generally invalid. Reservations of revocation are also only permissible to a limited extent. They must be formulated
transparently, clearly set out the grounds for revocation and, as a rule, may only cover a limited portion of no more than 25 per cent of the total
re-muneration, provided that the amount does not fall below the collectively agreed wage. Furthermore, the exercise of a right of revocation
must be in accordance with reasonable discretion.

Another distinctive feature of German employment law is that, according to case law, the employee may be entitled to claims for damages if
targets are not set or are set too late. This applies in particular where the target agreement is not concluded due to the employer’s fault, or
where a target set by the employer is provided so late that it can no longer fulfil its motiva-tional and steering function. If the employer is
contractually obliged to offer a target agree-ment or to set targets for the relevant assessment period, they cannot simply claim that they did
not offer a target agreement or set targets. In such cases, the employee may be entitled to claims for damages for lost variable remuneration
once the target period has expired. The amount of the lost variable remuneration must be determined by way of estimation. Accord-ing to the
case law of the Federal Labour Court, it is generally to be assumed that the em-ployee would have achieved the set targets in full, unless the
employer sets out and proves special circumstances that justify a different assessment.
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Historically, in Italy, fixed remuneration has represented the core component of employees’
compensation. Article 36 of Italian Constitution provides that employees are entitled to remuneration
proportionate to the quantity and quality of their work and, in any event, sufficient to ensure a free and
dignified existence. In assessing compliance with these constitutional principles, the minimum wage set
by collective bargaining agreements has traditionally served as a key benchmark, particularly as
regards the fixed components of pay. In this context, variable remuneration has gradually acquired an
increasing role in employers’ compensation policies and is now widely used across many sectors;
certain collective bargaining agreements even require the adoption of performance-related
remuneration schemes.

Unlike fixed remuneration, Italian law does not provide a comprehensive statutory framework governing
bonus schemes. Their regulation is generally left to collective bargaining, individual employment
contracts and internal company bonus plans. Among them, Italian law provides for a favourable tax
regime for certain performance-related bonuses, provided that they are set by a company-level or local
collective agreement and meet the relevant statutory requirements.

Performance bonuses may be linked to a wide range of individual or collective, quantitative or
qualitative targets, reflecting the employer’s organisational needs and rewarding improvements in
business performance, whether in terms of productivity, profitability, efficiency or innovation. These
criteria are generally intended to recognise the contribution of individual employees or teams to the
achievement of business results. When defining such criteria, employers must ensure that they do not
give rise to direct or indirect discrimination. This is especially relevant where bonuses are linked to
attendance, continuity of service or the use of statutory leave, since apparently neutral criteria may
place certain categories of employees at a particular disadvantage. This may be the case, for instance,
for employees taking parental leave or statutory time off to care for persons with disabilities, as
employees may in such circumstances retain their entitlement to bonuses notwithstanding their
absence from work.

Finally, the implementation of the Pay Transparency Directive has further increased the relevance of
variable remuneration. Variable pay is expressly taken into account under the new gender pay
transparency framework, including for the assessment and reporting of gender pay gaps to the
competent authorities. Employers must therefore ensure that the criteria governing incentive schemes
are accessible, objective and gender-neutral, and that their application does not produce unjustified
disparities.
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Bonus policies in Luxembourg: what employers should know

In a competitive labour market, bonus schemes have become a standard tool for attracting, motivating and retaining talent. Annual bonuses,
discretionary awards, retention bonuses and performance-based incentives feature in many Luxembourg compensation packages. But while
bonuses are commercially attractive, they also raise legal, tax and HR issues that employers should address with care from the outset.
Under Luxembourg law, bonuses are not governed by a dedicated statutory regime. Their treatment depends mainly on the employment
contract, any applicable collective bargaining agreement, general employment law principles, regulatory rules where relevant, and case law. 
In practice, this means the legal outcome will often turn less on labels than on the way the scheme is drafted and applied.

When “Discretionary bonus” stops being discretionary

As a starting point, a bonus is generally considered discretionary unless the employer has clearly committed to pay it or the employee can
show that it has become an acquired right. For that reason, drafting matters. If the employer intends the bonus to remain discretionary, this
should be stated clearly, both as to principle and amount. Otherwise, the bonus may gradually take on the characteristics of remuneration that
can be claimed as of right.

That risk increases where bonus payments follow a regular and predictable pattern. Luxembourg case law recognises that a company practice
may create enforceable rights where it meets the criteria of generality, constancy and fixity. Likewise, if the employment contract or a collective
agreement expressly grants a bonus, it may no longer be treated as a mere gratuity. In such cases, removing or reducing the bonus may
amount to a change to an essential term of the employment contract to the employee’s detriment, triggering a specific procedure broadly
comparable to that applicable in dismissal matters.

Keeping retention bonuses effective 

Retention bonuses deserve particular attention. They can be highly effective in securing key employees, especially during transactions,
restructurings or leadership transitions. However, the position becomes more sensitive when the employer tries to recover sums already paid
after the employee leaves. This is often the purpose of clawback clauses requiring repayment if, for example, the employee resigns within a
defined period.

Recent case law suggests a degree of judicial reluctance towards such clauses, notably where they are seen as unduly restricting the
employee's freedom to resign. By contrast, mechanisms making bonus entitlement conditional on the employee still being in service on the
payment date, or providing for pro rata payment by reference to the period actually worked, are in principle more likely to be upheld.
The key is to design retention mechanics that are commercially effective without becoming legally fragile.

The tax side of bonus design

Beyond employment law, bonuses also raise tax and social security questions. Cash bonuses are in principle subject to payroll tax and social
security contributions. This is why many employers consider alternative incentive tools such as stock options, free shares, carried interest,
other equity-linked mechanisms or ‘prime participative’. These can be attractive, but only where they are structured carefully from both a legal
and tax perspective. The analysis becomes even more important in cross-border situations.

Mind the regulatory rules

For employers operating in regulated sectors, especially financial services, variable remuneration is also subject to specific constraints. Caps,
deferral requirements, payment in instruments, malus and clawback provisions may all need to be built into the scheme to comply with
remuneration policies and regulatory rules.

Mind the equal treatment

In parallel, bonus policies must comply with equal treatment and non-discrimination principles. This will become even more important with the
future Luxembourg implementation of the EU Pay Transparency Directive.

Key takeaways

The practical lesson is straightforward: bonus schemes can be a powerful business and retention tool, but only if they are designed and
documented properly. For Luxembourg employers, the priority is to ensure that contractual wording, internal practice, tax structuring and
regulatory requirements all point in the same direction. A well-designed bonus policy can support growth and retention; a poorly designed one
can quickly become a source of dispute.
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Employers Should Ensure That Incentive Compensation Does Not Become a Legal Risk

Many employers in the Netherlands use bonus schemes to reward performance and motivate employees. In practice, however, bonus
arrangements frequently give rise to legal disputes. Under Dutch employment law, when is an employee actually entitled to a bonus? And how
much discretion does an employer have to grant, amend, or withhold a bonus?
The answer depends largely on how the bonus scheme has been structured.

Bonus entitlements

Where an employment agreement or collective bargaining agreement (CBA) contains objective and measurable bonus criteria, an employee
will generally acquire an enforceable right to the bonus once those conditions have been satisfied. Simply put, contractual commitments must
be honored.

The situation becomes more complex when bonus entitlement depends on subjective criteria, such as performance or appraisal outcomes.
Although employers enjoy a degree of discretion in making such assessments, that discretion is not unlimited. Under the Dutch legal principle
of good employership (goed werkgeverschap), employers are required to act carefully, reasonably, and consistently. As a result, an employer
cannot refuse to award a bonus without a sound justification where an employee appears to have met the applicable criteria.

Even employers who believe they retain complete discretion to award an annual bonus should be aware of potential legal risks. A bonus that
has been paid consistently over a number of years may evolve into an acquired employment right (verworven recht). In certain circumstances,
employees may legitimately rely on an established practice as having become part of their terms and conditions of employment. Consequently,
what initially began as a voluntary bonus may ultimately become a binding contractual entitlement.

This risk can be reduced by consistently documenting that the bonus constitutes a one-time payment, that no rights can be derived from it for
future years, and that the employer retains full discretion to decide each year whether a bonus will be awarded.

Dutch Case Law

Dutch case law further confirms that careful documentation and clear communication are essential.
In a decision issued in late 2024, the Dutch Supreme Court held that employers must clearly communicate the terms and conditions of bonus
schemes to employees. Although a breach of this duty to inform does not automatically result in an interpretation favorable to the employee, it
is an important factor when interpreting the bonus arrangement.

Earlier, in 2023, the Dutch Supreme Court also clarified that an employer's discretionary authority is not a license for arbitrary decision-making.
Employers must be transparent in the way they exercise their discretion, make reasonable decisions, and give appropriate weight to legitimate
employee expectations.

Lower court decisions likewise demonstrate the importance of precise drafting. In one case, a Dutch district court held that an employee
remained entitled to a bonus despite having engaged in seriously culpable conduct, because the bonus scheme did not expressly identify such
conduct as a ground for exclusion. In another case, a district court ruled that an employer could not unilaterally amend a bonus scheme after
the fact in order to limit the amount payable, even though the employment agreement contained an express unilateral amendment clause.

Conclusion

The message for employers is clear: a carefully drafted bonus scheme is the best way to avoid unnecessary disputes. Employers should
clearly define objective performance criteria, carefully describe any discretionary powers, expressly identify applicable exceptions, and
communicate amendments in a timely and transparent manner. Doing so not only reduces the risk of legal proceedings but also provides
greater certainty for both employers and employees.
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Employers are increasingly looking for effective ways to enhance employee engagement. One of the most important motivational tools is the
use of bonus schemes (annual, quarterly, or monthly), which reward performance and support the achievement of organizational objectives. To
be effective and legally compliant, however, any bonus system must be based on clearly defined rules.

Bonus policy

The primary document governing bonus entitlement is the bonus policy (or bonus regulations). It specifies the conditions that employees must
satisfy in order to receive additional financial compensation. In most cases, the bonus policy forms part of the remuneration regulations,
although it may also exist as a separate internal company document. Where an employer is not legally required to adopt remuneration
regulations, bonus rules may be incorporated directly into employment contracts.

A bonus policy serves several important functions. First, it organizes the rules governing the award of monetary benefits. Second, it increases
transparency in the relationship between employer and employee. Third, it acts as a motivational tool, encouraging employees to achieve
better results and demonstrate greater commitment to their duties.
Employees who understand the criteria for obtaining a bonus can consciously strive to meet them. As a result, their efficiency, motivation, and
sense of influence over their own remuneration increase. From an organizational perspective, this translates into higher productivity and a
greater ability to achieve business objectives.

Awards vs. bonus

Interestingly, the Polish Labour Code does not contain detailed provisions regulating performance-based bonuses. Most of the principles
distinguishing bonuses from other benefits have been developed through court decisions and case law. The Labour Code does, however,
regulate the concept of an award, which in practice is often referred to as a “discretionary bonus.”

In everyday language, the terms “award” and “bonus” are frequently used interchangeably. From a legal perspective, however, they represent
two distinct forms of remuneration.
An award is discretionary in nature, meaning that the decision to grant it rests entirely with the employer. It may be awarded for exceptional
achievements, outstanding commitment, initiative, or other above-average contributions. An employee cannot claim an award merely because
they believe they have performed their work well.

The situation is different in the case of a bonus. Here, the employer establishes specific conditions in advance. Once the employee satisfies
the prescribed criteria, they acquire a legal entitlement to the bonus. Consequently, such a benefit is enforceable and may be claimed through
legal proceedings if it is not paid.

The fundamental distinction between an award and a bonus therefore lies in the fact that an award depends on the employer’s discretion,
whereas a bonus is linked to the fulfilment of predetermined conditions. What matters is not the name of the benefit but its actual structure. If
internal regulations or an employment contract provide specific, objective, and verifiable conditions for acquiring the benefit, it is considered a
bonus.

In practice, this means that even a benefit labelled by an employer as a “discretionary bonus” may be classified by a court as a bonus if its
payment depends on clearly defined and measurable criteria. For this reason, an effective bonus system should be based on criteria that are
specific, measurable, objective, and verifiable.

Bonus policy often include so-called negative criteria, sometimes referred to as “bonus reducers.” These are circumstances that may result in a
reduction of the bonus amount or a complete loss of entitlement. Common examples include repeated lateness, unexcused absences,
breaches of occupational health and safety regulations, or the imposition of disciplinary sanctions.

A properly designed bonus system not only motivates employees to achieve better results but also reduces the risk of disputes between
employers and employees. Clear and transparent bonus rules foster trust within the organization and strengthen perceptions of fairness in the
workplace.

Conclusion

Bonuses and awards have become important elements of employee compensation and motivation policies. Although these concepts are often
used interchangeably, they have different legal characteristics and consequences under Polish employment law. Properly defining the rules
governing their award is therefore important for both employers and employees.

In practice, most employers in Poland use some form of bonus policy and frequently grant annual awards or other incentive payments
designed to increase employee engagement and performance. The effectiveness of these mechanisms, however, depends primarily on the
transparency of the rules governing them and their compliance with applicable labour law requirements.
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The Portuguese Labour Code does not prescribe specific criteria for bonus policies. As such, employers
are generally free to define their own conditions, provided that those conditions are objective and non-
discriminatory. In practice, attendance and performance are the most commonly used criteria.

The key issue is whether bonuses form part of an employee’s remuneration, since, in such cases,
additional safeguards apply. Under the Portuguese Labour Code, remuneration comprises base salary
and other regular and periodic payments made directly or indirectly, whether in cash or in kind.

Performance-linked bonuses are usually excluded from the legal concept of remuneration. However, a
bonus may qualify as remuneration, particularly where it is paid regularly or where its granting is
“guaranteed in advance”.

A bonus will be regular if it is paid periodically over the course of employment, even if only once per
year, and to be “guaranteed in advance” if the employee is entitled to it under an internal policy, a
contractual proposal, an employment contract or an established practice.
These criteria are used to determine whether the bonus creates a legitimate expectation of payment, in
which case it will be classified as remuneration. Once classified as remuneration, a bonus cannot be
unilaterally withdrawn.

In our view, this interpretation is highly debatable, as, in practice, it could result in virtually any bonus
being classified as remuneration. We take the view, in line with certain academic commentary, that
bonuses should only be regarded as remuneration where there is, in practice, no genuine assessment
of the criteria that are theoretically relevant to their award, such as performance or attendance. In those
circumstances, the employee is effectively automatically entitled to the relevant amount, regardless of
performance or attendance. The payment is therefore not, in practice, subject to any genuine variable or
discretionary element and may consequently warrant classification as remuneration.
It should also be noted that some case law considers a requirement for the employee to remain actively
employed on the bonus payment date to be arbitrary, thereby entitling departing employees to a pro rata
bonus.

Under the 2025 State Budget, productivity or performance bonuses may be exempt from personal
income tax and social security contributions up to 6% of annual base salary. This exemption applies
only where: (i) the bonus is voluntary and non-regular; (ii) the employer has implemented a 4.7% salary
increase in 2025 for all employees; and (iii) the exemption is expressly identified in the employee’s
annual income declaration.

In conclusion, bonuses are a practical way of incentivizing employees to improve their performance.
However, companies should be mindful of the potential legal implications if such bonuses are classified
as remuneration, given the complexity and safeguards arising from that legal qualification.
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Bonus Policies under Swedish Law 

In Sweden, it is common that employers use bonus schemes to incentivise and reward employees’ performance. Below is a short overview of
the main aspects employers need to be aware of before implementing a bonus scheme. 
Common types of bonuses

Bonuses come in many shapes. Individual schemes reward personal targets, often specific sales targets, and other schemes are tied to the
company’s or the team’s performs. Some bonuses aim to retain key employees through a transitional period or reward loyalty over several
years. Some employers offer sign-on bonuses to attract key employees. The label matters less than the substance of the bonus. 
Swedish law does not impose any restrictions on how bonus schemes are to be structured; freedom of contract applies. It is, however,
essential to ensure that the bonus targets are designed so they effectively incentivise the employee to work towards the results desired by the
employer.

Policy or agreement

A bonus can be provided either as a discretionary bonus entitling the employer to unilaterally decide on changes in the terms for the bonus, or
as a binding agreement between the employer and the employee. Both types of bonus schemes are used in Sweden even if discretionary
bonus schemes are more common. 

If the bonus is agreed between the parties, the employer can normally not decide on changes in the terms for the bonus without the
employee’s consent.

Discretionary bonus schemes are more flexible, and allow employers to update the bonus scheme depending on, for example, the
development of the business etc.

Holiday pay and pensions
According to the rules in the Swedish Annual Leave Act, holiday pay shall normally be paid on most types of bonuses. The holiday pay
corresponds to approx. 12 percent of the bonus amount and shall be paid out within one months from the end of the holiday year the bonus
was paid out.

If the employer is bound by a collective bargaining agreement (CBA), the employer is obligated to apply the collective pension scheme
applicable for that industry. Most (if not all) such collective pension schemes stipulate that bonuses shall be included in the salary base on
which pension premiums are to be paid. There are certain limited exemptions to this.

Employer not bound by CBA may freely decide whether pension premiums shall be paid on bonuses or not. It is important that the employer is
clear on what applies in this regard in the bonus policy or agreement.

Non-discriminatory

It is essential to ensure that the terms of the bonus scheme are not discriminatory. Under the Swedish Discrimination Act, discrimination on the
grounds of sex, transgender identity or expression, ethnicity, religion or other belief, disability, sexual orientation or age is prohibited. In
addition, employees on parental leave are protected against detrimental treatment under the Parental Leave Act.

Accordingly, bonus conditions that reduce or exclude entitlement solely by reason of parental leave or the protected discriminations ground
may constitute unlawful discrimination or detrimental treatment. The same protection applies to part-time and fixed-term employees, who must
not be subjected to less favourable terms than comparable full-time or permanent employees unless objectively justified.

Bonus and termination
Many bonus schemes stipulate that the employee only is entitled to the bonus if still employed (and not under notice) on a certain date, often
financial year-end or the scheduled payment date. This is generally enforceable as long as it has been clearly communicated to the employee
when rolling out the bonus scheme.

Union negotiation

Employers bound by a CBA are normally required to conclude union negotiations before implementing or changing a bonus scheme.
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Swiss Bonus Law in Flux: What Employers Need to Reconsider Now

Swiss bonus case law has evolved significantly in recent years, with the Swiss Federal Supreme Court further refining the rules governing
bonus arrangements. As a result, bonus structures that previously appeared compliant may now unintentionally create enforceable salary
entitlements or render retention and forfeiture provisions ineffective.

For employers with employees in Switzerland, bonus plans should therefore be reviewed regularly. Recent case law demonstrates that even
carefully drafted bonus clauses may not achieve their intended effect if they are not implemented consistently in practice.

From Contract Wording to Reality: Practice Matters More Than Labels
A fundamental feature of Swiss employment law is the distinction between salary, which is contractually owed, and a discretionary bonus
(referred to as a "gratification" under Swiss law), which allows the employer greater flexibility regarding payment and conditions.

However, Swiss courts increasingly focus on how a bonus operates in practice rather than how it is labelled in the employment contract. Simply
calling a payment "voluntary" or "discretionary" will not prevent it from being treated as salary if the employer's actual conduct suggests
otherwise.

For example, a bonus described as discretionary may nevertheless become an enforceable salary component if it is paid every year according
to the same formula or if the employer does not exercise genuine discretion when determining whether and in what amount it will be awarded.

How Employers Can Preserve Flexibility
Employers wishing to maintain discretion over bonus payments should pay particular attention to three aspects.

1. Genuine employer discretion
The employer should retain genuine discretion regarding whether a bonus is awarded and/or how its amount is determined. The more
predictable or formula-based the payment becomes, the greater the risk that Swiss courts will classify it as salary.

2. Consistent implementation
Bonus arrangements must be implemented consistently with their contractual wording. Paying similar bonuses year after year without
exercising genuine discretion may create an enforceable entitlement, even where the contract describes the payment as voluntary.

3. Bonuses should remain supplementary
Swiss law generally expects discretionary bonuses to remain supplementary to fixed salary rather than becoming a substantial part of total
remuneration. Where a bonus effectively represents a significant part of an employee's compensation, courts may reclassify it as salary.

This employee protection generally no longer applies where an employee's overall annual remuneration exceeds five times the Swiss median
salary, as such employees are considered sufficiently protected through their level of compensation.

Retention Bonuses: A Particularly Sensitive Area
One of the most significant recent developments concerns retention bonuses: Recent Swiss Supreme Court decisions indicate that retention
bonuses agreed in advance and fixed in amount will generally qualify as salary rather than as a discretionary bonus. This may have an
unexpected consequence for employers: contractual provisions requiring continued employment, the absence of notice of termination, vesting
requirements, forfeiture clauses or certain bad leaver provisions may become unenforceable because such conditions generally cannot be
attached to salary under Swiss employment law. Where employers intend retention awards to remain conditional, bonus structures should
therefore be designed carefully so that genuine employer discretion is preserved.

Practical Takeaways for Employers
• Swiss bonus law continues to evolve and places increasing emphasis on the actual operation of bonus arrangements rather than on
contractual terminology alone.
• Employers with Swiss employees should therefore periodically review both their contractual documentation and their bonus practices. In
particular, they should:
• preserve genuine employer discretion wherever flexibility is intended; 
• ensure that bonus practice consistently reflects the contractual drafting; 
• avoid creating predictable bonus entitlements through repeated identical payments; 
• carefully review retention bonus structures and forfeiture provisions; 
• reassess existing bonus plans regularly in light of recent Swiss case law.
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Bonus Policies: Key Legal Considerations for UK Employers

In the United Kingdom, bonus arrangements are widely used to reward performance and align employee incentives with business objectives.
Whether structured as annual bonuses, commission schemes, profit-sharing arrangements or long-term incentive plans, they can play an
important role in attracting and retaining talent. However, they are also a frequent source of dispute where entitlement, eligibility or the exercise of
employer discretion is unclear.

Contractual and Discretionary Bonuses

A key distinction under UK law is whether a bonus is contractual or discretionary.

A contractual bonus becomes payable once the employee satisfies the relevant entitlement criteria or performance conditions. Where those
conditions have been met, the employer will normally be required to make payment.

By contrast, a discretionary bonus allows an employer flexibility when determining whether a bonus should be awarded and, if so, the amount
payable. 

However, the label used will not necessarily determine what type of scheme it is. Tribunals will consider the reality of the arrangement, including
how it has operated in practice. Consistent bonus payments over a number of years may lead employees to argue that they have acquired a
contractual entitlement or a legitimate expectation that payments will continue.

Employers should therefore ensure that bonus policies clearly define the scope of any discretion and expressly reserve the right to amend or
withdraw schemes where appropriate.

Exercising Discretion

One of the more distinctive features of UK law is that an employer's discretion is not unlimited.
Tribunals have established that contractual discretion must generally be exercised rationally and consistently with the purpose of the scheme. An
employer cannot simply rely on discretionary wording to justify decisions that are arbitrary or irrational.

In practice, employers should be able to demonstrate how bonus decisions have been reached and ensure that the same principles are applied
across the workforce. A clear and documented decision-making process can be invaluable if a bonus decision is later challenged.

Leaver Provisions

Disputes frequently arise when employees leave employment before a bonus is paid.
Many bonus schemes require employees to remain employed and not be under notice of termination on the payment date in order to qualify for an
award. These provisions are generally enforceable provided they are clearly drafted.

However, questions can arise where the wording is ambiguous or where an employee argues that the employer's conduct forced their resignation.
Employers should therefore ensure that eligibility requirements are clearly communicated and reflected consistently throughout contractual
documentation.

Discrimination Risks

Bonus arrangements must also comply with the Equality Act 2010, and employers should carefully consider the discrimination risks that may arise
when designing bonus schemes. 

Employers should carefully consider whether performance criteria or eligibility requirements could place employees with protected characteristics
at a disadvantage. Particular care should be taken when bonuses are linked to attendance or performance targets that may be affected by
maternity leave, adoption leave, shared parental leave or disability-related absence.

Even where a bonus scheme appears neutral, the way it operates in practice may expose employers to discrimination claims if adjustments are not
considered appropriately.

Profit-Sharing and Incentive Schemes

Many employers are increasingly adopting profit-sharing and team-based incentive arrangements, linking rewards to overall business performance
rather than solely individual achievement.

These schemes can promote collaboration and strengthen employee engagement. However, transparency remains important. Employees should
understand how bonus pools are calculated, how awards are allocated and the extent to which management retains discretion over payments.

Conclusion

In practice, the greatest risk for UK employers often arises not from the drafting of the bonus scheme itself but from the gap between the
contractual documentation and the way the scheme operates in practice. Regular payments and inconsistent decision-making can undermine an
employer's ability to rely on discretionary provisions. As bonus arrangements continue to play an important role in reward and retention strategies,
employers should ensure that schemes are clearly documented, regularly reviewed and applied consistently across the workforce.
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